CONTRACT ISSUES


1) Contract Brief

a. Must be completely and properly filled out

b. Contract number – ensure the number on the Brief and contracts match

c. Agency Contact – someone who can assist the Analyst when called

d. Amounts – ensure the amount on the Brief matches that in the contract; also put the amounts on the Brief in the proper places

e. Retroactive and Non-Profit – yes or no

f. Description of Services – make sure it is brief but make sure it tells what the contract is about

g. First section certifies as to the proper procurement being done

h. All the next section certifications are essential

i. Signature can only be by someone with contract signature authority because of the certifications being made

2) Template must be used

a. Use current template which will be the one found on our website (when things change on the website, an emailed memo is sent to CFOs)

b. No changes to the template unless by deviation request (can be a blanket or specific)

c. However, Scope of work and compensation can be tailored as necessary to meet the agency’s needs and no deviation request is required for changes to these two sections – BUT the changes must be APPROPRIATE
i. Dollar amounts make sense

ii. One amount means payment at end

iii. Hourly rates/deliverable cost

d. CRB has the right to and will ask for back up or certifications if they have any questions

e. All other deviations from the template require deviations requests
3) Deviation Requests

a. One-offs

i. Memo from the Agency Attorney 
1. Must state where the agency is deviating from the template

2. Must state why the agency is deviating from the template

3. Must state that the agency affirms the deviation(s) will not adversely affect the interests of the state

4. Send a redline copy where language is changed within clauses

5. If a clause is being added entirely or removed entirely, no redline needed; just put it in the memo

b. Blanket deviations

i. Memo from your Secretary or Agency head to our Secretary

ii. Redline copy of your requested deviations the Legal office to forward to our Secretary
iii. Only DFA’s Secretary can approve a blanket deviation and blanket deviations are approved only for one fiscal year

4) Scope of Work

a. Deliverables-based contracts are best; always try to make your contract a deliverables-based agreement

i. If you put in an hourly rate with a deliverable cost (generally not a good idea, but if you do) make sure to include language such as “the lesser of the hourly rate or the deliverable cost”

b. Take care contractor remains an independent contractor … balancing test (see IRS Guidelines, Form SS 8)
c. Make sure to clearly explain in the SOW what it is you want to obtain from this contract; a detailed SOW that is understandable to a third party
d. If the contract is procured via an RFP, the SOW of the contract CANNOT exceed or be different from the SOW of the RFP

e. The SOW of your RFP must be submitted for review prior to issuing the RFP so that a determination can be made whether the SOW is professional or general (this SOW should NOT change later when the contract appears in our office – for example, the SOW sent is determined to be for professional services and then the contract arrives with a budget calling for the purchase of goods)

f. Further, the SOW that appears in the contract must be the same SOW as was sent to Horizons

5) Compensation

a. Make sure it is written to reflect the actual “deal” between the parties – hourly rate, payment schedule, budget, whatever you choose state it clearly (a total sum with nothing more means you intend to pay the contractor that full amount ONLY upon completion of the contract)

b. Be careful with “including” and “excluding” gross receipts tax

c. Mileage and per diem CAN be paid at rates other than the statutory employee rates but the contract must clearly state the rate at which you intend to pay them (a simple statement that mileage and per diem will be paid to the contractor is interpreted to mean it will be paid at the stated rates)

d. Cut out any language that is superfluous in the clause – i.e., “multi-year” “per hour/deliverables/” etc.
e. Ensure that the compensation rate is reasonable and responsible

f. If the contract was procured via an RFP, then the compensation, if limited in the RFP, is limited in the contract; you cannot write one compensation in the RFP and then change it in the contract

6) Term

a. Begins when DFA/CRB signs the contract

b. Professional Services (with some specific exceptions) can run ONLY four years from the date we first sign  (as opposed to general services which could be 8 years if SPD allows)

c. Small purchase professional services are restricted to one year

d. If the contract was procured via an RFP, then the term must reflect the term set forth in the RFP

7) Status of Contractor
a. This clause states they are an independent contractor; make sure the SOW comports with this claim

8) Subcontracting

a. Sometimes a subcontractor will be mentioned directly in this paragraph, especially where there’s been an RFP and the Contractor identified a sub or subs in their proposal

b. Most importantly, the state does NOT pay the subcontractor; our relationship is with the Contractor and the Contractor only; the state has no privity of contract with the subcontractor; this clause makes that clear

9) Copyright

The issue to be careful of here is giving the Contractor something beyond the scope of the contract such that Constitutional anti-donation concerns are implicated

10) Conflict of Interest/Governmental Conduct Code

a. Take note if the Contractor is a former government employee, extra steps need to be taken in contracting with that person
i. An affidavit must be signed (can be found on our website)

ii. If the person has been out of state employment for five years or less, Attorney General review of the contract is required

iii. If the person is retired, PERA review of the contract is required

b. If the Contractor is a current employee or the family member of a current employee, they can only be contracted with pursuant to a competitive process (that is, RFP or ITB)

c. It is up to the agency to perform due diligence to ensure a current employee or member of a current employee’s family is not hired by some method other than a competitive process
d. The DFA Certification Form must be filled out for every contract indicating whether the contractor is or is not a former or current employee, etc.  The form can be changed to reflect the proper situation. This form must be signed by someone with signature authority for contracts

11) Applicable Law

We sometimes see vendors who attempt to use the law of another state as the applicable law; we will not sign such a contract

12) Indemnification

a. By law, the state CANNOT indemnify a contractor; violates the Constitution and statute (potential contingent liability can be created)

b. By law, the Contractor does not HAVE to indemnify the state but it’s a good practice, good protection for the state and so we insist on it

c. “Limited Liability” provisions are also, generally, disallowed for the same reason as stated in 12.a

AMENDMENT ISSUES
1) Generally

a. Anything in the contract can be amended; our template only mentions 3 areas because these are the most generally amended areas

b. The Amendment template is not as “written in stone” as is the Contract template (which makes sense if you recall that SOW and Compensation clauses can always be written how they best fit the needs of an agency without any deviation memo necessary)

c. Ensure that any sections that are NOT being amended are cut out of the final document (i.e., if you’re not amending Term for example, cut that language out of the sample when you finalize your particular document)
d. Always remember that you cannot ADD more money to a contract through an amendment unless you ADD SOW or EXTEND Term (which amounts to the same thing); so it is important to write your original SOW and Compensation clauses in such a way that they can be amended later if need be

2) Scope of Work

a. Take care that the SOW as it appears in the amendment does NOT wipe out the SOW (or a part of the SOW you still need) from the original contract

b. The rest of the SOW comments from above still apply here

3) Compensation

a. The language in our Amendment template is very helpful in keeping track of your expenditures under any contract; it also makes clearer what you’re doing for anyone reviewing your contract

b. In the first paragraph of A, the new amount should be listed (that is, the amount this amendment would be adding); in the second paragraph, the total amount should be listed (that is, the amount of this amendment added together with the original contract amount and the amounts of any other prior amendments)
4) The language “All other articles of this contract remain the same.” MUST be in the amendment

5) The amendment must be fully processed before the contract being amended expires – make sure to give CRB enough time to process and execute the amendment before the original expires

SOLE SOURCE
1) Ensure that the vendor is the ONLY source – not the best source or most convenient or the one we’ve been using, etc. (prior use of a particular vendor alone does NOT make them a sole source)

2) Must be posted for 30 days on Sunshine Portal (SPD has a website for this)

3) Must be forwarded to LFC (SPD has a website for this)

4) Can be protested within first 15 days of being posted

5) If the sole source is for professional services, DFA needs to sign off on the sole source

a. We will not do a “pre-review” of the sole source but post it on GSD’s website and we will receive word for the 10 day review period
b. DFA will require back up to evidence statements made in the sole source (such as this is court ordered or mandated by the terms of a federal grant, etc. – documentation showing that the vendor is officially designated as only source for particular services)

6) Ensure that every question is answered

7) Sole Sources are limited to 12 months (best practice)

8) Chief Procurement Officers must sign off on the sole source determination form

CHIEF PROCUREMENT OFFICER

1) By July 1, 2015, every entity must have a certified CPO

2) CPOs get certified through a course offered through SPD

3) Failure to have a certified CPO could have serious consequences, though those haven’t been spelled out as yet (audit finding? Removal of procurement authority?)
4) CPOs have the following responsibilities in their entity:

a. make determinations, including determinations regarding exemptions, pursuant to the Procurement Code; 

b. issue purchase orders and authorize small purchases pursuant to the Procurement Code; and 

c. approve procurement pursuant to the Procurement Code.

OTHER ISSUES OF NOTE
1) Price Agreements are NOT contracts for YOU!

a. A Price Agreement can serve as the procurement method

b. It does not serve as the contractual agreement between individual parties (your agency and the contractor)

c. A separate contractual document must be in place between your agency and the contractor

i. In some cases (general services, for example) this could be only a Purchase Order

ii. In cases where the services are Professional Services, this must be a PSA processed through DFA/CRB (some temp services for instance; IV&V; etc.)

iii. In cases where the services are IT services, this must be a DoIT template processed appropriately (through DoIT and DFA/CRB if professional, or through DoIT if general)

